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Thi s  i s  a n a ppe a l  f r om a  j udgme nt  e nt e r e d by t he

Ande r s on Count y Cha nc e r y Cour t  hol di ng t ha t  t he  Appe l l e e ' s



2

c ondomi ni um uni t s  s houl d be  c l a s s i f i e d a s  r e s i de nt i a l  pr ope r t y

a nd a s s e s s e d a t  25 pe r c e nt  of  t he i r  va l ue  f or  pr ope r t y t a x

pur pos e s  r a t he r  t ha n be i ng c l a s s i f i e d a s  i ndus t r i a l  a nd

c omme r c i a l  pr ope r t y a nd a s s e s s e d a t  40 pe r c e nt  of  t he i r  va l ue .   

Ande r s on Count y,  t he  Ci t y of  Oa k Ri dge ,  a nd t he

Te nne s s e e  St a t e  Boa r d of  Equa l i z a t i on ( c ol l e c t i ve l y r e f e r r e d t o

a s  " Appe l l a nt " )  r a i s e  t wo i s s ue s  on a ppe a l .   We  r e - s t a t e  t he m a s

f ol l ows :

I .   The  Tr i a l  Cour t  e r r e d i n  de nyi ng t he
Appe l l a nt ’ s  mot i on t o di s mi s s  f or  l a c k of  j ur i s di c t i on
be c a us e  t he  Appe l l e e  f a i l e d t o  e xha us t  i t s
a dmi ni s t r a t i ve  r e me di e s  be f or e  t he  St a t e  Boa r d of
Equa l i z a t i on.

I I .   The  Tr i a l  e r r e d i n de t e r mi ni ng t ha t  t he
Appe l l e e ’ s  c ondomi ni ums  s houl d be  c l a s s i f i e d a s
r e s i de nt i a l  pr ope r t y r a t he r  t ha n i ndus t r i a l  a nd
c omme r c i a l  pr ope r t y.

The  f a c t s  we r e  s t i pul a t e d t o  by t he  pa r t i e s  a nd a r e  not

i n  di s put e .   The  Appe l l e e  i s  a  Te nne s s e e  Cor por a t i on wi t h i t s

of f i c e  a nd pr i nc i pa l  pl a c e  of  bus i ne s s  i n  Oa k Ri dge ,  i n  whi c h i t

de ve l ope d a  c ondomi ni um pr oj e c t  c ons i s t i ng of  86 c ondomi ni um

uni t s .   I n  c onne c t i on wi t h i t s  de ve l opme nt  of  t he  c ondomi ni um

uni t s ,  t he  Appe l l e e  f i l e d t he  ne c e s s a r y i ns t r ume nt s  t o  e f f e c t  a

hor i z ont a l  pr ope r t y r e gi me .   The  c ondomi ni um pr oj e c t  c ons i s t e d of

19 bui l di ngs ,  e a c h c ont a i ni ng f our  t o  s i x  i ndi vi dua l  c ondomi ni um

uni t s .  



1 T. C. A.  6 6 - 2 7 - 1 0 1  e t  s e q .

2 Th e  Ap p e l l e e ' s  c o mp l a i n t  a l l e g e s  t h a t  " i n  o r d e r  t o  r e d u c e  t h e

c o s t s  o f  c a r r y i n g  t h e  Un i t s  a n d  t o  p r o v i d e  f o r  t h e  o c c u p a n c y  o f  t h e  Un i t s

wh i l e  t h e y  a r e  a wa i t i n g  s a l e ,  t h o s e  Un i t s  t h a t  h a v e  n o t  b e e n  s o l d  a r e  ma d e

a v a i l a b l e  f o r  o c c u p a n c y  b y  o t h e r s  o n  a  n i g h t l y ,  we e k  t o  we e k ,  mo n t h  t o  mo n t h

o r  o t h e r  s h o r t  t e r m b a s i s . "
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The  e nt i r e  de ve l opme nt  wa s  s t r uc t ur e d pur s ua nt  t o  t he

Hor i z ont a l  Pr ope r t y Ac t . 1  Ea c h uni t  wa s  of f e r e d f or  s a l e

s e pa r a t e l y a s  a  s i ngl e  uni t  r e s i de nc e .   Si x c ondomi ni um uni t s

ha ve  be e n s ol d.   The  r e ma i ni ng 80 uni t s ,  whi c h c ont i nue  t o  be

of f e r e d f or  s a l e  a s  s e pa r a t e  r e s i de nt i a l  uni t s ,  a r e  be i ng

r e nt e d. 2

The  Ande r s on Count y Ta x As s e s s or  de t e r mi ne d t ha t  t he

uni t s  owne d by t he  Appe l l e e  s houl d be  c l a s s i f i e d a s  i ndus t r i a l

a nd c omme r c i a l  pr ope r t y a nd i mpos e d a n a s s e s s me nt  of  40 pe r c e nt

of  t he  va l ue  of  t he  pr ope r t y f or  de t e r mi ni ng t he  pr ope r t y t a xe s .  

The  Ta x As s e s s or  a l s o de t e r mi ne d t ha t  t he  s i x  c ondomi ni um uni t s

t ha t  we r e  i ndi vi dua l l y  owne d s houl d be  c l a s s i f i e d a s  r e s i de nt i a l

pr ope r t y a nd i mpos e d a n a s s e s s me nt  of  25 pe r c e nt  of  t he  va l ue  of

t he  pr ope r t y f or  de t e r mi ni ng t he i r  pr ope r t y t a xe s .   

Al l  86 c ondomi ni um uni t s  we r e  c ons t r uc t e d i n  t he  s a me

ma nne r  i n  t e r ms  of  a ppe a r a nc e ,  s i z e ,  l oc a t i on,  c ons t r uc t i on or  by

a ny ot he r  obj e c t i ve  s t a nda r d.   The y we r e  a l l  t wo be dr oom

c ondomi ni um uni t s .   The  onl y di f f e r e nc e  wa s  t he  owne r s hi p of  t he

uni t .



3  " Th e  s t a t e  b o a r d  o f  e q u a l i z a t i o n  h a s  j u r i s d i c t i o n  o v e r  t h e  v a l u a t i o n ,

c l a s s i f i c a t i o n  a n d  a s s e s s me n t  o f  a l l  p r o p e r t i e s  i n  t h e  s t a t e . "   T. C. A.  6 7 - 5 -

1 5 0 1 .
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On Se pt e mbe r  28,  1992,  t he  Appe l l e e  f i l e d a n a ppe a l  of

i t s  pr ope r t y t a x a s s e s s me nt  t o  t he  Te nne s s e e  St a t e  Boa r d of

Equa l i z a t i on.   An Admi ni s t r a t i ve  La w J udge  f or  t he  St a t e  Boa r d of

Equa l i z a t i on not i f i e d t he  pa r t i e s  t ha t  t he  a ppe a l  woul d be  he a r d

on Fe br ua r y 17,  1993.   The  Appe l l e e  wi t hdr e w i t s  a ppe a l  be f or e

t he  ma t t e r  wa s  he a r d a nd f i l e d s ui t  i n  Ande r s on Count y Cha nc e r y

Cour t  s e e ki ng r e l i e f .

The  Appe l l a nt  c ont e nds  t ha t  t he  Tr i a l  Cour t  e r r e d i n

de nyi ng t he  mot i on t o  di s mi s s  f or  l a c k of  j ur i s di c t i on be c a us e

T. C. A.  67- 5- 1501 gr a nt s  t he  St a t e  Boa r d of  Equa l i z a t i on

j ur i s di c t i on ove r  t he  va l ua t i on,  c l a s s i f i c a t i on a nd a s s e s s me nt  of

pr ope r t y, 3 a nd t he  Appe l l e e  f a i l e d t o e xha us t  t hi s  a dmi ni s t r a t i ve

r e me dy.   " I t  i s  a  s e t t l e d r ul e  i n  t hi s  St a t e  a nd i s  t he  ge ne r a l

r ul e  i n ot he r  j ur i s di c t i ons  t ha t  ' whe r e  a n a dmi ni s t r a t i ve  r e me dy

i s  pr ovi de d by s t a t ut e ,  r e l i e f  mus t  be  s ought  by e xha us t i ng t hi s

r e me dy be f o r e  t he  cour t s  wi l l  a c t . ' "   Br a c e y v.  Woods ,  571 S. W. 2d

828 ( Te nn. 1978) .

Howe ve r ,  t he r e  i s  a  we l l - e s t a bl i s he d e xc e pt i on t o  t he

a bove  s t a t e d r ul e  t ha t  a l l ows  a  pa r t y  t o  br i ng s ui t  i n  a  s t a t e

c our t  a nd by- pa s s  t he  a dmi ni s t r a t i ve  pr oc e s s  whe n onl y l e ga l

i s s ue s  a r e  i n  di s put e .   " [ A]  t a xpa ye r  ought  not  t o  be  r e qui r e d i n

a l l  c a s e s  t o  go t hr ough boa r ds  of  e qua l i z a t i on or  ot he r

a dmi ni s t r a t i ve  pr oc e dur e s  i n or de r  t o r a i s e  s t r i c t l y l e ga l



4 Se e  a l s o  T. C. A.  6 7 - 5 - 5 0 1  wh i c h  p r o v i d e s  t h a t  " [ a l l ]  r e a l  p r o p e r t y

wh i c h  i s  u s e d ,  o r  h e l d  f o r  u s e ,  f o r  d we l l i n g  p u r p o s e s  wh i c h  c o n t a i n s  t wo  ( 2 )

o r  mo r e  r e n t a l  u n i t s  i s  h e r e b y  d e f i n e d  a n d  s h a l l  b e  c l a s s i f i e d  a s  ' i n d u s t r i a l

a n d  c o mme r c i a l  p r o p e r t y . ' "

5 Th e  Ho r i z o n t a l  Pr o p e r t y  Ac t  p r o v i d e s  i n  p a r t  a s  f o l l o ws :

Ta x e s ,  a s s e s s me n t s  a n d  o t h e r  c h a r g e s  o f  a n y  

t a x i n g  u n i t  o f  t h i s  s t a t e ,  o r  o f  a n y  p o l i t i c a l  

s u b d i v i s i o n ,  o r  a n y  o t h e r  t a x i n g  o r  a s s e s s i n g  

a u t h o r i t y  s h a l l  b e  a s s e s s e d  a g a i n s t  a n d  c o l l e c t e d  

5

i s s u e s . "   Fe nt r e s s  Count y Ba nk v.  Hol t ,  535 S. W. 2d 854 ( Te nn.

1976) .   I t  i s  undi s put e d t ha t  onl y l e ga l  i s s ue s  a r e  a t  i s s ue .  

Thus ,  t he  Appe l l e e  wa s  not  r e qui r e d t o  e xha us t  i t s  a dmi ni s t r a t i ve

r e me di e s .   The  Ande r s on Count y Cha nc e r y Cour t  ha d j ur i s di c t i on t o

r e s ol ve  t he  c a s e .

The  Appe l l a nt  ne xt  c l a i ms  t ha t  t he  Tr i a l  Cour t  e r r e d i n

f i ndi ng t ha t  t he  c ondomi ni ums  s houl d be  t a xe d a s  r e s i de nt i a l

pr ope r t y r a t he r  t ha n i ndus t r i a l  a nd c omme r c i a l  pr ope r t y.   Unde r

t he  Te nne s s e e  Cons t i t ut i on,  r e a l  pr ope r t y i s  s ubc l a s s i f i e d i nt o

f our  c a t e gor i e s :  publ i c  ut i l i t y,  i ndus t r i a l  a nd c omme r c i a l ,

r e s i de nt i a l  a nd f a r m.   Te nne s s e e  Cons t i t ut i on,  Ar t i c l e  I I ,

Se c t i on 28.   The  Cons t i t ut i on f ur t he r  r e qui r e s  t ha t  c omme r c i a l

r e a l  pr ope r t y be  a s s e s s e d a t  40 pe r c e nt  of  i t s  a ppr a i s e d va l ue ,

whi l e  r e s i de nt i a l  pr ope r t y i s  a s s e s s e d a t  25 pe r c e nt  of  i t s

a ppr a i s e d va l ue .   The  Cons t i t ut i on doe s  not  de f i ne  t he  pr ope r t y

s ubc l a s s i f i c a t i ons  ot he r  t ha n t o  not e  t ha t  " r e s i de nt i a l  pr ope r t y

c ont a i ni ng t wo ( 2)  or  mor e  r e nt a l  uni t s  i s  he r e by de f i ne d a s

i ndus t r i a l  a nd c omme r c i a l  pr ope r t y. " 4

The  Appe l l e e  c ont e nds  t ha t  s i nc e  t he  Hor i z ont a l

Pr ope r t y Ac t  a s s e s s e s  c ondomi ni ums  i ndi vi dua l l y , 5 e a c h



o n  e a c h  i n d i v i d u a l  a p a r t me n t ,  e a c h  o f  wh i c h  s h a l l  

b e  c a r r i e d  o n  t h e  t a x  b o o k s  a s  a  s e p a r a t e  a n d  

d i s t i n c t  e n t i t y  f o r  t h a t  p u r p o s e ,  a n d  n o t  o n  

t h e  b u i l d i n g  o r  p r o p e r t y  a s  a  wh o l e .

 

T. C. A.  6 6 - 2 7 - 1 2 0 ( a ) .

6

c ondomi ni um s houl d be  t r e a t e d a s  a  s e pa r a t e  pi e c e  of  pr ope r t y,

j us t  a s  a  s i ngl e  f a mi l y r e s i de nc e  i s  t r e a t e d a s  a  s e pa r a t e  pi e c e

of  pr ope r t y.   Ac c or di ng t o  t he  Appe l l e e ,  onc e  t he  de t e r mi na t i on

i s  ma de  t ha t  a  c ondomi ni um i s  a  s e pa r a t e  pi e c e  of  pr ope r t y,  t he n

a ppl i c a t i on of  t ha t  de t e r mi na t i on woul d pr e c l ude  a  f i ndi ng t ha t

one  uni t ,  e ve n i f  r e nt e d,  c ont a i ns  t wo or  mor e  r e nt a l  uni t s .   The

Tr i a l  Cour t  a gr e e d wi t h t he  Appe l l e e ’ s  pos i t i on a nd he l d a s

f ol l ows :

The  Cour t  be l i e ve s  t ha t  t he s e  c ondomi ni um uni t s  s houl d
not  be  t r e a t e d di f f e r e nt l y  f r om s i ngl e  f a mi l y r e s i de n-
t i a l  uni t s ,  whi c h a r e  a s s e s s e d a t  25% of  va l ue  wi t hout
r e ga r d t o  t he i r  owne r s hi p.   The s e  a r e  i ndi vi dua l
c ondomi ni um uni t s  a nd do not  c ons t i t ut e  t wo or  mor e
r e nt a l  uni t s  a s  a  t a x e nt i t y  or  a  t a x pa r c e l ,  a nd t he y
s houl d not  be  t r e a t e d di f f e r e nt l y  f r om t hos e  c ondomi n-
i um uni t s  t ha t  ha ve  be e n s ol d,  a l l  be i ng t he  s a me
r e s i de nt i a l  uni t s  f or  t a x pur pos e s  a nd t he  a s s e s s me nt
s houl d be  a t  25% of  va l ue .

The  Appe l l a nt  a s s e r t s  t ha t  t he  Cons t i t ut i on a nd t he

Hor i z ont a l  Pr ope r t y Ac t  s houl d not  be  r e a d s o na r r owl y.   The

Appe l l a nt  r e l i e s  upon a  de c i s i on by t he  St a t e  Boa r d of

Equa l i z a t i on i n  s uppor t  of  i t s  pos i t i on.   The  Boa r d i n  t ha t  c a s e

he l d t ha t  owne r s  who r e nt  mul t i pl e  c ondomi ni um uni t s ,  bui l t

pur s ua nt  t o  t he  Hor i z ont a l  Pr ope r t y Ac t ,  s houl d ha ve  t he i r

pr ope r t y c l a s s i f i e d a s  c omme r c i a l .   The  Boa r d r e a s one d a s

f ol l ows :   
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[ T] he  [ Hor i z ont a l  Pr ope r t y]  Ac t  r e qui r e s  s e pa r a t e
a s s e s s me nt  of  c ondomi ni um uni t s  but  doe s  not  e xpl i c i t l y
a ddr e s s  t he  i s s ue  of  c l a s s i f i c a t i on.   The  s t a t e
Cons t i t ut i on,  on t he  ot he r  ha nd,  c l e a r l y  i nt e nds  t ha t
i nc ome  pr oduc i ng pr ope r t y be  c l a s s i f i e d a s  c omme r c i a l
e ve n whe n i t  i s  us e d f or  dwe l l i ng pur pos e s ,  i f  t he
pr ope r t y c ont a i ns  mor e  t ha n a  s i ngl e  r e nt a l  uni t .   We
s houl d a voi d a  c ons t r uc t i on of  t he  Hor i z ont a l  Pr ope r t y
Ac t  whi c h pl a c e s  i t  a t  odds  wi t h t he  s t a t e  Cons t i t u-
t i on.   Te nn.  Code  Ann.  §  66- 27- 120 r e qui r e s  s e pa r a t e
a s s e s s me nt  of  c ondomi ni um uni t s  pr i ma r i l y  t o  r e l i e ve
i ndi vi dua l  c ondomi ni um owne r s  who pa y t he i r  t a xe s  of
t he  pos s i bi l i t y of  f or f e i t i ng t he i r  i nt e r e s t s  whe n t he
bui l di ng or  pr ope r t y a s  a  whol e  i s  s ol d f or  de l i nque nt
t a xe s .   Thi s  pur pos e  c a n be  a c hi e ve d wi t hout  r e t r e a t i ng
f r om t he  hi ghe r  c l a s s i f i c a t i on ma nda t e d f or  mul t i - uni t
r e nt a l  pr ope r t y unde r  t he  Cons t i t ut i on.

An owne r  of  a  s i ngl e - f a mi l y dwe l l i ng ma y r e nt  t he  
pr ope r t y t o  a not he r  wi t hout  l os i ng t he  r e s i de nt i a l
c l a s s i f i c a t i on.   The  owne r  of  a  s i ngl e  c ondomi ni um
s houl d be  t r e a t e d s i mi l a r l y,  but  s pe c i a l  c i r c ums t a nc e s
a r e  pr e s e nt e d he r e .   Mul t i pl e  c ondomi ni um uni t s ,  i n
t hi s  c a s e  i n  t he  s a me  bui l di ng unde r  c ommon owne r s hi p,
a r e  he r e  be i ng r e nt e d t o  ot he r s  a s  " a p a r t me nt s . "   Suc h
c i r c ums t a nc e s  f a l l  c l e a r l y wi t hi n t he  c ons t i t ut i ona l
i nt e nt  t o  c l a s s i f y  i nc ome  pr oduc i ng pr ope r t y a s  
c omme r c i a l .

I n  Re  Powe r s  a nd As s oc i a t e s ,  a  de c i s i on by t he  Te nne s s e e  St a t e

Boa r d of  Equa l i z a t i on ( Oc t obe r  6 ,  1988) .

We  a c knowl e dge  t ha t  bot h pa r t i e s ’  pos i t i ons  a r e  we l l

r e a s one d;  howe ve r ,  f unda me nt a l  f a i r ne s s  l e a ds  us  t o  t he

c onc l us i on t ha t  t he  Appe l l e e ’ s  c ondomi ni um uni t s  s houl d be

c l a s s i f i e d a s  i ndus t r i a l  a nd c omme r c i a l  pr ope r t y.   The  Hor i z ont a l

Pr ope r t y Ac t  s houl d not  be  r e a d t o  pr ovi de  c ondomi ni um r e nt e r s  a

s a f e  ha ve n f r om t he  hi ghe r  t a x r a t e .   As  l ong a s  t wo or  mor e

c ondomi ni um uni t s  a r e  be i ng us e d a s  r e nt a l  uni t s ,  t he  pr ope r t y

wi l l  be  c l a s s i f i e d a s  c omme r c i a l .   Our  de c i s i on f a l l s  c l e a r l y
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wi t hi n t he  c ons t i t ut i ona l  i nt e nt  t o  c l a s s i f y  i nc ome  pr oduc i ng

pr ope r t y a s  c omme r c i a l .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  pr oc e e di ngs  not

i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

one - ha l f  a ga i ns t  t he  Appe l l a nt  a nd one - ha l f  a ga i ns t  t he  Appe l l e e .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


